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Role of Law Today 


NE OF THE MOST CURIOUS AND DEPRESSING FEATURES OF 
modern international society has been the steady de- 
cline in the role played by law and legal method in the 
settlement of disputes among nations. It is curious because 
this decline has taken place in a period of unparalleled con- 
struction of international institutions and frameworks within 
which law was expected to play an increasingly dominant 
part. It is depressing because all of man’s reason cries out for 
the establishment of a genuine international community in 
which law can play its ordering function as a paramount 
feature of the political process. 

Frequent appeals are made by statesmen for greater 
adherence to world law and for more active use of legal 
methods to resolve international disputes. The Western 
mind particularly deplores the desuetude into which inter- 
national judicial machinery has been allowed to lapse in our 
time. Yet, despite such complaints, virtually no attention is 
given to the practical problems of implementing existing 
legal machinery. 

Three explanations could be offered for this ironic and 
even tragic pattern. Simply stated, the first might be that, 
despite their fine words and blueprints, men, particularly 
men organized as states, are insufficiently mature, intellectu- 
ally and socially, to forego narrow nationalistic notions of 
sovereignty in favor of a set of transcendent norms that 
would govern their relations. The second might be that the 
nations of the free world—at any rate those with important 
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traditions of jurisprudence and constitutionalism—are ready 
for greater adherence to international law, but their readi- 
ness is frustrated by the presence of world Communism, a 
force that is scornful of Western traditions of natural law 
and jurisprudence, suspicious of involvement in any mecha- 
nism that decreases its total freedom of action, and deter- 
mined in any event to overturn the entire political, economic, 
and social status quo which, according to Communist doc- 
trine, traditional international law exists to perpetuate. And 
the third explanation might be that aspirations for a rule 
of law have failed to be realized because they were too pre- 
tentious, evaluating incorrectly the true relationship between 
law and politics in resolving disputes among national politi- 
cal entities. 

All three of these explanations contain portions of the 
truth. But it is the third factor—the possible misinterpreta- 
tion of the relationship between law and international 
politics—that seems to call for fresh analysis. 

Political writers since Aristotle have depicted politics 
as the art of governing, assigning to law a vital place in the 
political process. But some writers on international law have 
sought actually to obliterate the distinction between law 
and politics, and instead have portrayed the issue as a 
fierce and mortal competition in which the only conceivably 
moral victory would be one of law over politics. In the 
light of human history, failure was surely inevitable for a 
theory that treated politics as a somehow deplorable and 
unsavory means, with law itself as the end, and that rejected 
the notion of law and politics as complementary means 
toward social ends. How much of our contemporary disillu- 
sionment stems from this persistent discrepancy between 
theory and reality is debatable. But it does seem clear that 
the time has come to take stock of our century’s energetic 
and, so far, relatively fruitless efforts to develop legal devices 
for settling international disputes. 

To achieve a fresh perspective, the story must be told 
not as it is traditionally presented in terms of the premises 
of international law itself, but rather in terms of the rela- 
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tion of modern legal machinery to the law-politics equation. 
What follows is, therefore, an attempt to analyze the modern 
role of law in the settlement of international disputes from 
the standpoint of the relationship between law and politics. 
Answers will be sought, briefly, to the following questions: 
What is the distinction between legal and political disputes? 
Why was the distinction made, what was said about it, where 
does it show up in recent diplomatic history? What reasons 
have legal theorists tended to assign to the failure of legal 
methods to solve major political disputes? How has the legal 
method actually fared in the relations among states in the 
modern world? And what conclusions can be drawn from 
the facts? 
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What Disputes Are "Legal''? 


OLITICAL HISTORY IS PUNCTUATED WITH EPISODES OF 
soe about certain ideas which in their day seemed 
crucial but which, more often than not, flared up only to die 
down as human affairs went on to unfold, leaving as monu- 
ments little clusters of spent political passion, like islands 
bypassed in some great oceanic campaign. 

This is not to say that the long-term strategic problems 
of society and government do not continue to challenge 
men, and only too often defy solution. But inevitably the 
tactical situation alters and the short-term imperatives be- 
come obsolete as new actors claim the stage and the world’s 
political and social profile changes. The very idiom in which 
the problems are cast invariably gives way to a new set of 
symbols, in terms of which the issues are newly formulated 
and debated. 

Thus men no longer argue passionately about the ques- 
tion of “legitimacy,” or debate the social contract theory, 
or invent new rationales for justifying resistance to kings. 
But the recognition of new states and governments is still 
basically an issue of legitimacy; the matrix of civil rights 
in Western societies derives from a series of voluntaristic 
understandings, if not from the awkward and discredited 
contract; and certainly the problem of casting off modern 
tyrannies is one of the most crucial of the Twentieth Cen- 
tury. All these are, so to speak, old wine in new bottles. 

In this century the distinction between what interna- 
tional lawyers like to call “justiciable” and “‘non-juticiable” 
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disputes was at one time the object of animated debate and 
searching study. Today little is heard of it in these terms. 
It is not that the distinction itself has somehow vanished. 
Far from it. There has been widespread recognition over 
the past eighty years, with a few notable aberrations, that 
there are indeed two distinct types of international disputes. 
The words used to denominate these disputes usually re- 
ferred either to their intrinsic nature—‘‘legal” and “polit- 
ical” —or to their susceptibility to judicial solution—‘‘justi- 
ciable” and “non-justiciable.” But whichever set of labels 
was used, there was clearly seen to be a difference between 
disputes settled according to some law that both parties 
accepted, and those that, for whatever reason, would not 
be settled by a court or legal tribunal, or perhaps even by 
an impartial arbitrator. 

During the period when this distinction was being for- 
mulated, the debate about these concepts was by no means 
a purely semantic exercise. On the contrary, it had profound 
relevance to the kind of world order men thought they saw 
emerging. It had—and indeed still has—a special relation- 
ship to the problem of “peaceful change,” which in the 
period before World War II similarly engaged many creative 
and analytical minds. At the heart of both issues was the 
profound dilemma of how to create and apply a reliable 
world law, and at the same time cope with forceful claims 
that rejected both that law and the status quo it represented. 
For such claims were increasingly the source of the interna- 
tional disputes that in our day have come to dominate the 
world scene. 

Before the law could be made satisfactorily flexible, how- 
ever, there had to be law. In the decades before and, to some 
extent, immediately after World War I, when international 
relations was most actively being translated into legal lan- 
guage and forms, primary emphasis was thus placed on the 
first task—the creation of world law. Nevertheless, three 
questions still had to be asked: 

1) Were there not two categories of disputes between 

nations—the legal variety, and another type that 
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tended to go outside the whole legal framework 
because at stake was not the re-allocation of legal 
rights within the established order, but changes of 
the order itself? 


2) Was only the purely legal variety susceptible of solu- 
tion by judicial means? 


3) How did one determine which disputes were legal 
and which, for want of a better word, “political’’? 


Since these were questions that any constitutional pro- 
gram had to resolve, even if unconsciously, their application 
to international law and politics was wider in scope than the 
relatively limited dimensions of the debate about peaceful 
change that flourished on both sides of the Atlantic in the 
face of fascism’s challenge to the status quo in the Nineteen 
Thirties. These same questions had in fact to be asked from 
the earliest days of the modern movement for international 
arbitration and judicial settlement of disputes, that is to 
say, from the third quarter of the Nineteenth Century. 

Yet by 1945 when the United Nations Charter was 
drafted and the Statute of the world Court revised, pretty 
much the last word had already been said in the public 
prints on the subject of “‘justiciable disputes.” Today, prac- 
tically no one speaks or writes about it. 

Why is this? Has the problem been solved? Is there now 
an effective world law? Hardly. Is there a clearer under- 
standing of what disputes are “justiciable’? Perhaps. Are 
there new and different words to describe the same issue? 
Yes—“‘legal” and “political’-—but they have no essentially 
new meaning and have in fact often been used interchange- 
ably for “‘justiciable” and “non-justiciable.” 

Still and all, the life has gone out of the debate. As an 
authentic contemporary issue it is dead, overtaken by newer 
perspectives in political and legal analysis. Has history by- 
passed it because after all it yielded no constructive answers? 
Was it perhaps a futile and sterile argument to begin with, 
given the intractable facts of world politics and the im- 
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poverished state of international law? This is possible, but 
it does not begin to exhaust the meaning and continuing 
utility of the debate. 

Despite the comparative public silence for the last 
decade, this issue, far from being resolved, is in a state of 
suspension along with many of the other spacious planes of 
international law. “The law hath not been dead, though 
it hath slept.” When and if conditions are propitious for 
new and bold experiments in extending the role of law in 
the world, this issue will have to be argued all over again. 
Certainly it will have to be thought through as never be- 
fore. For even a brief survey of its genealogy will reveal 
its permanent inter-connectedness with the fabric of inter- 
national politics, organization, and jurisprudence. 


Early Definitions 


The earliest documented effort to define legal and non- 
legal disputes followed close on the Alabama Claims arbitra- 
tion in 1871-72 between Great Britain and the United States, 
which has usually been considered the watershed of modern 
international arbitration. A Professor Goldschmidt spoke at 
the first meeting of the Institute of International Law in 
1873 on legal differences between nations as “disputes which 
ought to be decided by the application of principles of law.” 
He included in this category territorial claims and the inter- 
pretation of treaties, but excluded questions of nationality, 
equality, or “supremacy” as being determined by considera- 
tions of power and therefore political.’ 

Most writers credit John Westlake with the definitive 
statement of the distinction between the two types of dis- 
putes. A legal dispute was one “which can be settled by 
reference to known rules, having at their back that force 
which is derived from the general consent of international 


1 Quoted in H. Lauterpacht, “The Doctrine of Non-Justiciable Disputes in 
International Law,” Economica, Vol. 8 (1928), p. 281. 


263 





society.”? L. Oppenheim lucidly summarized the view that 
then dominated the field of international law: 


State differences are correctly divided into legal and political. 
Legal differences arise from acts for which States have to bear 
responsibility, be it acts of their own or of their parliaments, 
their judicial and administrative officials, their armed forces, or 
individuals living in their territory. Political differences are the 
result of a conflict of political interest.* 


Other definitions referred, not to the subject matter of 
disputes, but to the criteria of law and legal machinery 
against which the matter would be tested. Former President 
William H. Taft defined justiciable disputes as ‘‘those which 
can be decided on principles of law and equity.’* And 
Charles Cheney Hyde characterized them as “‘susceptible to 
reasonable adjustment by reference to accepted principles 
of international law.’ 

It is apparent that the early luminaries of modern inter- 
national law and arbitration had a number of different 
things in mind when they spoke of legal disputes on the 
one hand and political disputes on the other. But with few 
exceptions they shared the belief that, whatever the touch- 
stone for each category, conflicts between nations could be 
adjudicated according to international law only when cer- 
tain objective conditions had been met. Depending on the 
point of view, these conditions might be inherent in the 
subject matter of the dispute, or might rest on estimates of 
the probable outcome of the application of legal prin- 
ciples in concrete cases, or might refer to the sources of 
law—that is, to the consent that nations were presumed to 
have given through treaties or custom. But these writers 
excluded, if only inferentially, disputes that involved altera- 


2 International Law, 2d ed., (Cambridge, Cambridge University Press, 1910), 
Vol. 1, p. 358. 

3 International Law, 4th ed. Arnold D. McNair, ed. (New York, Longmans 
Green, 1926), Vol. 2, p. 3. 

4 Quoted in Ernest A. Jelf, “Justiciable Disputes,” Transactions of the Gro- 
tius Society, Vol. 7 (1921), p. 65. 

5 International Law Chiefly as Interpreted and Applied by the United States, 
2d rev. ed., (Boston, Little, Brown, 1951), Vol. 2, p. 1581. 
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tions in the legal order itself, disputes whose resolution 
required that nations agree on a new legal order to replace 
the old one. 

However, shortly after this dual approach had become 
common, a new surge of the tide of optimistic legalism swept 
the hopes and ambitions of international jurisprudence well 
beyond the bounds it had just succeeded in fixing. The 
image of a world legal order began to take shape on every 
hand in the writings and urgings of both statesmen and 
scholars. The concrete instrumentalities in which it took 
shape were: the arbitration treaties, in which two or more 
nations agreed in advance to submit certain kinds of disputes 
that arose between them to an impartial individual or tri- 
bunal selected for the specific purpose by mutual agreement 
between the parties, and the two incarnations of the world 
Court, in which judicial settlemerit of international disputes 
would be rendered to competing nations by a multi-national 
standing tribunal of elected judges. 


Hague, League, and Court 


The successful outcome of international arbitration in 
the Alabama Claims as well as in the Bering Sea Arbitration 
of 1893 and subsequently in such instances as the 1910 North 
Atlantic Fisheries Case, gave rise to a widespread conviction 
that an arbitrator could be used to change the law—that is 
to say, to solve disputes that went beyond the legal field into 
the realm of political assaults on the status quo—when the 
need for solution persuaded the parties to endow the arbi- 
trator with quasi-legislative functions. 

The enthusiastic revival of international arbitration, 
after it had virtually languished in disuse since medieval 
times, was nonetheless accompanied in fact by a marked 
sharpening of the distinction between justiciable and non- 
justiciable disputes. This distinction had been codified in 
the 1899 Hague Convention for the Pacific Settlement of 
International Disputes and in the similar Convention adopt- 
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ed by the Hague Conference in 1907. Both Conventions 
clearly spelled out the classical limits of any legal interfer- 
ence with national sovereignty: “differences of an interna- 
tional nature involving neither honor nor vital interests, 
and arising from a difference of opinion on points of fact.’ 
International treaties were deemed in both the 1899 and 
1907 Conventions to be one precise category of subject mat- 
ter that clearly signified a legal rather than political issue: 


In questions of a legal nature, and especially in the interpreta- 
tion or application of International Conventions, arbitration is 
recognized . . . as the most effective, and at the same time the 
most equitable, means of settling disputes which diplomacy has 
failed to settle.’ 


During the period that followed, a great many bilateral 
arbitration treaties were drafted. Most of them prescribed 
arbitration for disputes of a legal nature between the parties, 
and many of them specified that this meant disputes arising 
from the interpretation of treaties. Many of them also con- 
tained reservations excluding disputes that “affect the vital 
interests, the independence, or the honour” of the parties.® 
The clear intent was to exclude controversies that were pri- 
marily political and, therefore, “non-justiciable.” 

In the preparatory stages of the League of Nations, 
thinking in the United States was powerfully conditioned 
by a legal orientation that took as its guideposts the Hague 
Conventions of 1899 and 1907. This orientation in turn 
affected significantly the way the League Covenant treated 
the distinction between legal and political disputes. 


6 Convention for the Pacific Settlement of International Disputes, Signed at 
The Hague on 29 July 1899, Article 9; Convention for the Pacific Settlement 
of International Disputes, Signed at The Hague on 18 October 1907, Article 9. 

71899 Convention, cited above, Article 16; 1907 Convention, cited above, 
Article 38. 

8 Great Britain and France, Convention Gone the Pacific Settlement 
of International Disputes, Signed at London on 14 October 1903, Article 1. 
This treaty provided a model for many of those that followed. For the text of 
this and other pre-1925 treaties of arbitration, see League of Nations, Arbitra- 
tion and Security: Systematic Survey of the Arbitration Conventions and 
Treaties of Mutual Security Deposited with the League of Nations, Publication 
No. 1926. V. 4, (Geneva, 1926). 
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The first two paragraphs of Article 13 read: 


1. The Members of the League agree that whenever any dispute 
shall arise between them which they recognise to be suitable for 
submission to arbitration or judicial settlement, and which can- 
not be satisfactorily settled by diplomacy, they will submit the 
whole subject-matter to arbitration or judicial settlement. 


2. Disputes as to the interpretation of a treaty, as to any ques- 
tion of international law, as to the existence of any fact which 
if established would constitute a breach of any international 
obligation, or as to the extent and nature of the reparation to be 
made for any such breach, are declared to be among those which 
are generally suitable for submission to arbitration or judicial 


settlement.® 


Two elements of this formula stand out: first, the dis- 
tinction between disputes that can be settled by diplomacy 
and those that are‘ “suitable” for the judicial process; and 
second, the first real attempt in the annals of diplomacy to 
enumerate the objective categories of disputes suitable for 
adjudication. 

Article 13 was drafted with a minimum of real contro- 
versy, apart from the regrets of some who felt that, even 
while the categories ostensibly extended further the scope 
of the legal process, insufficient weight had been thrown into 
the legal side of the balance. This formula was later incor- 
porated bodily into Article 36 of the Statute of the Perma- 
nent Court of International Justice—the ‘Optional Clause” 
by which states could accept the compulsory jurisdiction of 
the Court “in all or any of the classes of legal disputes” 
concerning the four categories enumerated in Article 13 (2) 
of the Covenant. 

The relative conservatism of such an approach was a 
blow to those who had hoped that a new day was dawning. 
But the first World War had reduced drastically the range 
of political possibilities and the movement for compulsory 


9 The references to judicial settlement were added by an amendment, pro- 
posed in 1921 when the Court Statute entered into effect, that became operative 


in 1924. 
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arbitration had suffered a severe if not fatal setback. By 1919 
the tide had receded and once more the distinction between 
legal and political disputes became of major importance 
in terms of what governments would agree to concretely. 
One of the rare instances in which governments had agreed 
to compulsory jurisdiction over all disputes not settled by 
diplomacy—the Central American Court of Justice estab- 
lished in 1907—foundered in 1918. The delegates to the Paris 
Peace Conference turned a cold shoulder to a plan prepared 
by a French governmental committee under Léon Bourgeois 
to strengthen the role of law in the post-war institutions. 
According to this plan all legal disputes were to go to an 
international tribunal; all other disputes, including the de- 
termination of whether or not a dispute was legal, were to 
go to a political body empowered to ensure execution of its 
decisions. The keynote of the Bourgeois Plan was law and 
order, the means were sanctions, the theme was paix par le 
droit, pas par la force.° Symptomatic, too, of the trend was 
a British suggestion—the so-called Phillimore Plan—provid- 
ing for reliance merely on an arbitral process for the settle- 
ment of “‘suitable disputes.’’! Although most governments 
were prepared to, and did, go further than this, the Perma- 
nent Court of International Justice was not made part of the 
League; compulsory jurisdiction was abandoned in favor 
of the optional submission of disputes; and even when the 
Court’s jurisdiction applied, it was presumably limited in 
scope to the four specified categories. 

This delineation of the categories that identify legal 
disputes, fixed in 1919-20, has not been altered since. Arbi- 
tration treaties drafted after 1920 tended to refer to the 
same four categories, which became the yardstick for defin- 


10The aim of the Bourgeois Plan—to devise a system that would ensure 
settlement of all disputes, by political means for political disputes and by legal 
methods for legal disputes—was later reflected in such instruments as the 
Protocol for the Pacific Settlement of International Disputes, opened for sig- 
nature at Geneva 2 October 1924 (Geneva Protocol), and the General Act for 
the Pacific Settlement of International Disputes, adopted by the League of 
Nations Assembly 16 September 1928. 

11 Jt should be noted that the four categories later adopted as defining legal 
disputes appeared first in the Phillimore Plan. 
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ing the kinds of disputes that could properly be arbitrated. 
Although there were increasingly fewer references in the 
treaties to the forbidden areas of vital interests, honor, and 
so forth, this trend was more than offset by increasing use 
of the domestic jurisdiction reservation. 

Even though adoption of specified categories of justi- 
ciable disputes served to lessen ambiguities, one legal ques- 
tion that was bound to arise from this method of definition 
was whether the matters enumerated were ipso facto legal 
or whether a separate inquiry was necessary in each case to 
ascertain if, even though the matter fell within one of the 
categories, it was substantively legal. A collateral question 
of direct concern to the Permanent Court was whether the 
language of Article 14 of the Covenant meant that the 
Court could really take jurisdiction over political as well as 


“‘legal’’ cases. 


The Court shall be competent to hear and determine any dispute 
of an international character which the parties thereto submit to 
it. The Court may also give an advisory opinion upon any dispute 
or question referred to it by the Council or by the Assembly. 


The question was put to the League Secretary-General but 
evoked no direct reply, as well it might not. Opinion re- 
mained divided on this issue, coming to a head in the 
controversial Advisory Opinion of 1931 in the case of the 
Austro-German Customs Union, which was in fact the 
political issue of Anschluss.” 

Paralleling the effort to sharpen the distinction between 
legal and political disputes, a counter-trend could be dis- 
cerned during the inter-war years as enthusiasm once again 
mounted for a rule of law in the world. Many treaties during 
this period required that all unresolved situations, whether 
political or legal, be submitted to judicial procedures. An 
impressive assemblage of jurists and scholars at the 1922 
session at Grenoble of the Institute of International Law 
articulated their deep convictions, which had fallen so far 
short of materializing in the Covenant and Statute, that “all 


12 See pp. 293-96. 
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conflicts, whatever their origin or character, are as a general 
rule . . . susceptible of a judicial decision.” 

This ambition to resolve all disputes by the application 
of an unspecified “‘law’’ once again suffered an acute trau- 
matic shock with the breakdown of peace in 1939, much 
as it had with the advent of World War I. Yet the dream 
persisted in more limited areas, culminating in the juridical 
panaceas of the Bogota Pact of 1948, when, in the process 
of drafting the American Treaty of Pacific Settlement, a 
near-successful attempt was made to have all international 
disputes considered to be ipso facto justiciable. At least on 
paper, the distinction itself had finally been obliterated, and 
judicial or quasi-judicial procedures were prescribed for 
literally all differences among states. Significantly, the United 
States strongly opposed the compulsory features of the pro- 
posed arbitration procedure, and asserted its opposition to 
the notion that arbitration could properly be used in non- 
legal questions where a political status quo might be at 
stake." 

The trend that culminated in the Bogota Pact ran of 
course directly counter to the growing lawlessness of inter- 
national political life. Legal doctrine increasingly postulated 
a sane and rational world, while the actions of states dis- 
played their declining confidence in legal solutions, to the 
point where assertions of national sovereignty today have 
a greater real force than they have had since Jean Bodin 
first spelled out the doctrine in 1576. The real distinction 
between legal and political disputes has returned with a 
vengeance, and the fare of the international juridical pro- 
cess, never very rich, has become extraordinarily thin. Only 
a few brave souls have found it possible to ride both horses 
at the same time—as, for example, the late Senator Robert 
A. Taft, who asserted both that “any international organi- 


13 [The Hague Academy of International Law], Annuaire de I’Institut de 
Droit International (Brussels, A. Dewit, 1922), Vol. 29, p. 30. Editor’s trans- 
lation. 

14 United States Dept. of State, Ninth International Conference of American 
States, Bogota, 30 March-2May 1948, Publication 3263, (Washington, G.P.O., 
1948), pp. 42-50. 
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zation which is worth the paper it is written on {sic} must 
be based on retaining the sovereignty of all states,” and 
also that the concept of the United Nations “can only be 
successful if based on a rule of law and justice between 
nations and willingness on the part of all nations to abide 
by the decisions of an impartial tribunal.’”* 

In April 1957, in an action little noticed at the time, 
the United Kingdom notified the United Nations of a fur- 
ther tightening up of the conditions of British acceptance of 
the compulsory jurisdiction of the International Court of 
Justice.’*® Henceforth such acceptance is not to be binding 
on the United Kingdom if the other party has accepted 
compulsory jurisdiction only for the dispute in question, 
i.e., unless the other party has a commitment to go to the 
Court with other disputes that may arise. Moreover, the list 
of excepted disputes is broadened by adding a new element 
—“national security’”—to the old catalogue of unilaterally 
interpreted restrictions such as vital interests, honor, and 
domestic jurisdiction. 


The United Nations 


In the process of reorganizing political machinery for 
the peaceful settlement of disputes after World War II, the 
issue of legal versus political matters had to be dealt with 
once more, in a new constitutional setting. 

In_1943 Secretary of State Cordell Hull stated in a radio 
address, ‘Disputes of a legal character which present a threat 
to the peace of the world should be adjudicated by an inter- 
national court of justice whose decisions would be based 
upon application of principles of law.’’? A year later—one 
year before the San Francisco Conference—Manley O. Hud- 


15 4 Foreign Policy for Americans (New York, Doubleday, 1951), pp. 46, 13. 

16 United Kingdom, The International Court of Justice, Declarations Made 
to the Secretary-General of the United Nations ... New York, 12 and 18 April 
1957, Cmnd. 249 (London, H.M.S.O., 1957). 

17 United States Dept. of State, Bulletin, Vol. 9, No. 221 (18 Sept. 1943), 
p. 177. 





son wrote, “The problem remains of finding some descrip- 
tion of the disputes for which adjudication will supply an 
adequate solution and over which States will agree in ad- 
vance to confer jurisdiction on a particular tribunal.”'* That 
problem was to remain unsolved. 

As with the prior act of creation 26 years earlier, the 
provisions of the Charter dealing with the referral of certain 
types of disputes to the Court were closely related to deci- 
sions about compulsory jurisdiction and domestic jurisdic- 
tion. Similarly, the relevant provisions of the Court Statute 
were to take their tone from the Charter, as the earlier 
Statute had from the League Covenant. 

Article 36 of the Charter had its origins in the prelimi- 
nary work done by the United States government prior to 
the Dumbarton Oaks Conversations. The Tentative Pro- 
posals for a General International Organization, dated 18 
July 1944, with which the United States entered the Con- 
versations, contained a paragraph under the heading “Pacific 
Settlement of Disputes” which read: 


In discharging its responsibilities with respect to pacific settle- 
ment the executive council should be authorized to seek the 
advice and assistance of the general assembly, to appoint com- 
missions of inquiry or conciliation, to refer to the international 
court of justice justiciable disputes or legal aspects of disputes 
not wholly justiciable, to employ regional or local procedures, 
or to take any other appropriate measures to effect a settlement.!® 


The version finally adopted at Dumbarton Oaks was 
far more restricted: “Justiciable disputes should normally 
be referred to the international court of justice. The Security 
Council should be empowered to refer to the court, for 
advice, legal questions connected with other disputes.” 

At the San Francisco Conference, the United States 
delegation again tried to broaden the provision and moved 


18 International Tribunals Past and Future (Washington, Carnegie Endow- 
ment for International Peace and Brookings Institution, 1944), pp. 240-41. 

19 United States Dept. of State, [Harley Notter], Postwar Foreign Policy 
Preparation, 1939-1945, Publication 3580 (Washington, G.P.O., 1950), p. 600. 

2 Ibid., p. 616. 
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that additional language be drafted “specifically authorizing 
the Security Council to recommend to the parties reference 
of justiciable disputes to the International Court of Justice.” 
Judge Hudson explained that this would obviate the diffi- 
culty of the Dumbarton Oaks draft, which left vague just 
who would refer such disputes to the Court. No action was 
taken on the proposal.” 

There was little support outside the Latin American 
delegations and a handful of others, such as Australia, for 
the radical position enunciated by the Uruguayan delegation 
to the effect that ‘“‘no distinction be made between interna- 
tional conflicts of a political or legal character, so that they 
may all be submitted to juridical methods of peaceful solu- 
tion.”** As it emerged from the San Francisco Conference, 
the Charter provision— Article 36 (3)—was even less posi- 
tive than the Dumbarton Oaks draft. The latter’s provision 
empowering the Security Council to refer legal aspects of 
non-justiciable disputes to the Coyrt for advice was unpre- 
cedented, and it was finally dropped from the Article. As 
approved, the Article provided: 


In making recommendations under this Article the Security 
Council should also take into consideration that legal disputes 
should as a general rule be referred by the parties to the Inter- 
national Court of Justice in accordance with the provisions of 
the Statute of the Court. 


Before the San Francisco Conference convened, a Com- 
mittee of Jurists met in Washington 9-20 April 1945 to 
formulate a draft statute for the proposed Court. This Com- 
mittee spent considerable time over Article 36 of the Statute 
—the so-called compulsory jurisdiction clause—which also 
contained the enumeration of legal disputes. 

The persistence of the all-or-nothing school was exem- 
plified by the Paraguayan statement to the Committee of 
Jurists that “the distinction between ‘political questions’ 


21 Documents of United Nations Conference on International Organization 
(London, United Nations Information Office, 1945), Vol. 12, pp. 97-98. 
22 Jbid., p. 82. 
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and ‘juridical questions’ should be categorically rejected.”™ 
However, the Committee of Jurists left unchanged the old 
definition of legal disputes. In its final report to the San 
Francisco Conference the Committee noted that: “Some 
delegations desired to see inserted in Article 36 (1) the speci- 
fication that the jurisdiction of the Court extends to ‘justi- 
ciable’ matters or those ‘of a legal nature’ which the parties 
might submit to it.”” But other delegates objected that this 
would restrict the Court’s jurisdiction, and still others saw 
nothing but trouble ahead in such a sweeping interpretation, 
“whereas practice has not shown any serious difficulties in 
the application of Article 36(1).” Consequently it was not 
tampered with.” 


Critique 


Because of objective political conditions, and not neces- 
sarily because all statesmen are stubborn and all politicians 
cynical, the legal approach had a rather slim time of it at 
San Francisco. In contrast to the juristic philosophy that 
was so influential in its ancestry—and apart from a few 
slogans, some symbolic words inserted in the non-operative 
sections of the Charter, and the renewal of the world Court’s 
machinery, this time as an organic part of the United Na- 
tions—the Organization emerged as a body in which inter- 
national disputes were to be dealt with by predominantly 
political means. The distinctions implicit in Articles 12, 13, 
and 15 of the League Covenant were obliterated in the 
Charter. The pendulum had swung a long way back from 
the pre-1914 flirtation with all-out arbitration and adjudica- 
tion. It would not be an exaggeration to say that, despite 
their sense of legal commitment, the member nations were 
by 1945 back in Samuel Pufendorf’s state of nature as far 


23 United States Dept. of State, The International Court of Justice: Selected 
Documents Relating to the Drafting of the Statute, Publication 2491 (Wash- 
ington, G.P.O., 1946), p. 40. 

24 Documents of United Nations Conference on International Organization, 
op. cit., Vol. 14, p. 841. 
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as compulsory subjection to a genuine legal order was con- 
cerned. 

Indeed, so minimal was the legal framework, by con- 
trast with the rich political program of the Charter’s Chapter 
VI dealing with peaceful settlement of disputes, that the 
United States Senate Foreign Relations Committee was 
moved, in urging acceptance of the new Court’s compulsory 
jurisdiction, to point out that 


by virtue of the general right of states to bring disputes before 
the Security Council, any state is liable to have its political 
disputes brought before the Council without its consent and to 
be subject to such moral obligation as attaches to a recommen- 
dation of the Council. . . . It is incongruous that such rights and 
obligations should exist with respect to political disputes but 
that there should be no similar obligation for the members of 
the United Nations to submit their legal disputes to adjudica- 
tion.” 


If it were possible to plot on a graph the intensity of 
the legal spirit in recent decades, the curve would appear 
to have reached its apogee prior to World War I. It would 
then seem to have declined precipitously with the drafting 
of the Covenant and Statute, ascending once again in the 
Nineteen Twenties, but finally descending, with sporadic 
recoveries, into the trough of 1945. Its subsequent fortunes 
may be deduced from the fact that Article 36(3) of the 
Charter was invoked exactly once in the first ten years of 
the United Nations. 

This “slippage” in the role of law was a profound dis- 
appointment to many of the professionals in the field, as 
well as to countless millions of people who had been led to 
believe that the nations were ready to submerge “selfish” 
individual state interests in favor of a general interest that 
would be maintained by procedures resembling closely the 
law as they knew it. 


25 United States Congress, 79th, 2d Sess., Senate, Committee on Foreign 
Relations, The International Court of Justice, Report, Senate Report 1835 
(Washington, G.P.O., 1946), p. 3. 
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The statesmen and politicians at San Francisco had, 
of course, to negotiate a multilateral treaty with a hopeful 
world looking over their shoulders, and the impulse to 
transform the deplorable pattern of international relation- 
ships was strong. But they also had to come to agreement 
with one another, and with their parliaments and congresses 
back home. The quarter of a legal loaf they produced re- 
flected with realism the level of common polity of which 
the nations were then apparently capable. The accommoda- 
tion the draftsmen had to make to reality seems by any 
rational standard an improvement in the construction of 
a workable international instrumentality over the frame 
of mind that had always secretly believed, with Rousseau, 
that “he who dares to undertake the making of a people’s 
institutions ought to feel himself capable of changing human 
nature.” 

International jurisprudence is ever alert for a scape- 
goat for its failures, and today it confronts a new one: the 
exclusion from multilateral cognizance of matters essentially 
within the domestic jurisdiction of individual states, with 
the new fillip of “national security” to narrow the bounda- 
ries still further. The provisions of many arbitration treaties 
notwithstanding, the usual practice is for states to define 
domestic jurisdiction unilaterally. This can be done by 
appending reservations to the Optional Clause of the Statute 
of the Court, as the United States and other states have 
done; or by refusing to heed the recommendations of the 
United Nations, as South Africa and France underlined by 
their walkouts from the 1955 General Assembly session, and- 
as the Soviet Union has consistently done from the begin- 
ning by a technique of “ignoring” with elephantine subtlety 
what it calls “illegal” actions. 

To some, the retrogression of international law seem- 
ingly appears to be a problem of legal mechanics, the chief 
task of which is to keep out the political monkey-wrenches 
that seem to make victory so elusive for the law. The argu- 
ment runs that the treaty reservations regarding national 
honor, boundaries, vital interests, and the like, had generally 
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been abandoned, and this represented progress; but no 
sooner was that accomplished than the domestic jurisdiction 
doctrine intruded to frustrate once more the rule of law. 
If law is the hero, there must be a villain. 

But it is difficult to accept the premise that the doctrine 
of domestic jurisdiction is simply a technical obstacle im- 
posed by evil or cynical politicians, an obstacle whose elimi- 
nation would automatically guarantee a lawful world. The 
constant repetition of this assertion by Western jurists and 
Asian politicians has not made it any more true. 

The domestic jurisdiction clause, first internationalized 
in Article 15(8) of the League Covenant, was inserted to 
appease the United States Senate. But clearly it is a symptom, 
not a cause. In its absence another barrier would probably 
have to be erected so long as the world lives under its present 
political arrangements, and so long as nations lack confi- 
dence in the ability of the “community” to administer justice, 
particularly when justice is interpreted eighty-two different 
ways. 

Under these circumstances the distinction between legal 
and political disputes has an important function and is 
bound to be insisted upon by states. For as things stand it 
is one of the conditions of national participation in limited 
programs of international collaboration. The alternative to 
such safeguards as it provides would be the withdrawal of 
a number of states from the programs, a contingency no 
responsible statesman can discount from his future calcula- 


tions. 
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Adequacy of the Law 


oer THE MODERN PERIOD, MANY WHO LOOKED TO 
the law as a panacea for the ills of international relations 
sharply challenged the notion that change was necessarily 
“political,” while stability was somehow “legal.” The task 
as they saw it was so to discipline the process of political 
interaction, within a framework of order and reason, that 
change could be dealt with successfully by the legal process. 
It seemed to them that they enjoyed a prima facie case, based 
on the self-evident desirability of an all-encompassing legal 
order in the world. If their intuition was correct, all inter- 
national disputes, ex hypothesi, simply had to be “‘justici- 
able.” 

At the other extreme a handful of jurists shared a 
rather different intuition with the more dogmatic students 
of power politics and diplomacy. In this view, according to 
the evidence of history politics was never susceptible to 
legal rules in the relations among nations. 

But in the protracted inquiry into the distinction be- 
tween legal and political disputes, certain collateral or 
subordinate issues came to be crucial, and even the most 
polemical statements on both sides frequently came to rest 
on the question of the specific adequacy of international 
law to deal with important international disputes. 


Gaps in the Law 


It was one thing to point out that, on the evidence, 
nations did not seem to entrust to legal processes matters 
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affecting their vital interests, but rather relied on the pro- 
cesses of diplomacy, the politics of power, and sometimes 
the ultima ratio of force. But as an acceptable foundation 
for a theory of action, this was so far removed from con- 
temporary beliefs about international law and order that 
only a few students of politics and practically no legal schol- 
ars were willing to entertain it. 

So instead of confronting the central impasse, inquiry 
was usually directed to the technical reasons why interna- 
tional disputes were or were not susceptible to judicial 
solution. Obviously any theory had first to pass the test of 
whether existing law was suitable and sufficient to furnish 
needful judgments. The arguments about “gaps” or lacunae 
in international law were not precisely co-extensive with 
the arguments about the desirability of subjecting all dis- 
putes to adjudication, but they were preliminary arguments, 
so to speak, and were used to clear the decks for the final 
argument. 

The question of adequacy was two-fold: (1) Were 
there “gaps” in international law that, in the event a 
tribunal confronted a novel and unprecedented problem, 
would require it to confess its inability to adjudicate, result- 
ing ina non liquet? And (2) even if the tribunal could find 
legal grounds on which to base its findings, even if under 
all circumstances it could, at least in theory, produce a res 
judicata instead of having to turn the parties away, still 
would this correspond to the demands of justice, particularly 
justice for the party motivated by dissatisfaction with the 
status quo? Or would such comprehensiveness of the law 
result in what Salvador de Madariaga once called “the in- 
justice of justice’? 

In the course of the deliberations of the advisory Com- 
mittee of Jurists that drafted the original Court Statute, the 
fear had been expressed that, in the absence of concrete 
and widely accepted rules, there would inevitably be instan- 
ces where the Court would have to pronounce a non liquet. 
The Committee rejected this contention, taking the position 
that international law was a complete system of law in that 
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its rules were supplemented by the rule ce qui n’est pas 
défendu est permis. ; 

In the arbitration treaties concluded by Germany after 
World War I, such as those with Switzerland in 1921, Sweden 
in 1924, and Estonia and Finland in 1925, this sentence 
appeared: 


If, in a particular case, the legal bases mentioned [conventions, 
international custom, and general principles of law} are inade- 
quate, the Tribunal shall give an award in accordance with the 
principles of law which, in its opinion, should govern interna- 
tional law.” 


The other way to get around this problem of gaps was 
the one furnished ready-made—and never used—in Article 
38 of the Statute of both incarnations of the world Court: 
‘This provision shall not prejudice the power of the Court to 
decide a case ex aequo et bono, if the parties agree thereto.” 
If applicable rules of law could not be found to cover the 
case, the Court could still retain jurisdiction, applying reason 
and wisdom instead of law. The 1928 General Act for the 
Pacific Settlement of Disputes and many of the bilateral 
arbitration treaties contained a similar provision: 





If nothing is laid down in the special agreement . . . the Tri- 
bunal shall apply the rules . . . enumerated in Article 38 of the 
Statute ... In‘so far as there exists no such rule applicable to the 
dispute, the Tribunal shall decide ex aequo et bono.”" 


The most prolific spokesman for the position that “gen- 
eral principles of law” can always be invoked to fill any 
“gaps” has been Judge Hersh Lauterpacht. In 1933 he wrote: 


The history of international arbitration is a continuous proof of 
the view that the alleged absence of legal rules does not... 
constitute an obstacle in the way of judicial settlement . . . Not- 
withstanding the admitted peculiarities and comprehensiveness 
of its gaps, international law, like any other system of law, is 


26 These and other post-1918 treaties may be found in Max Habicht, Post- 
War Treaties for the Pacific Settlement of International Disputes (Cambridge, 
Harvard University Press, 1931). 

27 Article 28. 
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complete from the point of view of its adequacy to deal with any 
dispute brought before an international judicial tribunal.* 


Proponents of another view insisted that, when Article 
38 of the Statute empowered the Court to decide disputes 
by applying, inter alia, ‘‘the general principles of law recog- 
nized by civilized nations,” what it meant were common 
rules of law such as are generally found in the municipal 
law of civilized nations and applied in practice in foro 
domestico. This group too rejected non liquet as an accept- 
able possibility, but on the ground, referred to earlier, that 
that which is not expressly forbidden is permitted. 

This “permissive” view was summed up by its most 
vocal contemporary exponent Hans Kelsen in this way: “If 
a person—a private individual or a State—is legally not 
obliged to behave in a certain way toward another person, 
the former is legally free to behave in this respect as it 
' pleases.” Consequently, “a positive legal order can always 
be applied to any conflict whatever.’ 

This then is the view that there are no gaps in interna- 
tional law. It asserts that consequently there are no matters 
that, at least in theory, cannot be submitted to a tribunal 
with the assurance either that an applicable rule of law can 
be adduced, or at least that the court can rule in favor 
of one party or the other. For in the absence of a rule, the 
complainant has no case and the defendant is legally vindi- 
cated, or, in any event, general principles do exist that can 
be invoked. Under all these doctrines a court would never 
have occasion to refuse jurisdiction on the ground that it 
had no “legal” basis for making a judgment. 

The most extreme criticism of this doctrine of compre- 
hensiveness came from those who refused to accept its major 
premise. That premise, sometimes unarticulated, was that 
if it can be proven that a court can always come up with 


28 The Function of Law in the International Community (London, Oxford 


University Press, 1933), pp. 105, 134. 

29“Compulsory Adjudication of International Disputes,” American Journal 
of International Law, Vol. 37, No. 3 (July 1943), p. 402; and Peace Per 
Law (Chapel Hill, University of North Carolina Press, 1944), p. 29. 
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an answer, the preliminary objection to broadening the 
court’s field of competence will have been thereby overcome. 
But those whose orientation was basically political saw no 
sense in applying law to international conflicts of interest. 
In their view, even if the court purported to sit as an equity 
tribunal, it still could not legitimately and fittingly take 
into account the really decisive factor: the equation of power. 
Against this stands the argument that the “law” can operate 
in all political disputes, even if it means only that a party 
unable to prove any rule in its favor will simply lose the 
case. “Such an approach,” as Louis Sohn wisely commented, 
“might dispose of the case but it would hardly dispose of 
the dispute.”’*° 


Partiality and Uncertainty 


In addition to the question of gaps, certain other issues 
of a subsidiary nature were sometimes brought forward in 
the course of the debate among technicians on the problem 
of legal and political disputes. Included among these was 
the issue of impartiality, which was summed up by this 
statement: “Nationals cannot expose their interests to the 
subjective notions of jurists of diverse national schools of 
thought.’’** Indeed this merely echoed the words of Secretary 
of State Elihu Root quoted by the United States delegate at 
the 1907 Hague Conference: 


. the great obstacle to the universal adoption of arbitration is 
not the unwillingness of civilized nations to submit their disputes 
to the decision of an impartial tribunal; it is rather an appre- 
hension that the tribunal selected will not be impartial.* 


The global ideological conflict between social systems 
seems to have contributed a new dimension to this factor, 


30 Louis B. Sohn, “Exclusion of Political Disputes from Judicial Settlement,” 
American Journal of International Law, Vol. 38, No. 4 (Oct. 1944), p. 695. 

31 Philip M. Brown, “The Classification of International Disputes,” Uni- 
versity of Pennsylvania Law Review, Vol. 73, No. 3 (Mar. 1925), p. 277. 

32 The Proceedings of the Hague Peace Conferences: The Conference of 1907 
(New York, Oxford University Press for Carnegie Endowment for Inter- 
national Peace, 1921), Vol. 2, p. 316. 


282 








although the writings of Soviet legal theorists are by no 
means conclusive to this effect. From the more extreme state- 
ments—such as that “international law is . . . the arena of 
the struggle of two opposing tendencies’”—it might well be 
concluded that no Communist regime would jeopardize its 
position by submitting its disputes to a tribunal composed 
of “class enemies.” On the other hand, pronouncements 
such as the following would seem to indicate Soviet accept- 
ance of a broader role for international law: 


The reality of international law . . . is not precluded by the fact 
that for the time being there are on the international stage bour- 
geois states as well as feudal and socialist ones. Each of them, 
carrying out its own line and directed by its own motives, might 
be interested in supporting and preserving a certain amount of 
generally binding legal norms in international relations.** 


Even within the “bourgeois” world, doubts as to judi- 
cial impartiality have sometimes lurked under the surface. 
Yet was the issue really that judges might be partis pris in 
given matters? 


The potential personal bias of the international judge is not the 
real stumbling-block. The popular prejudice against submitting 
matters of national concern to the verdict of a “foreigner” is 
based primarily, not on the belief that the foreign judge will be 
biased as between the parties, but on the fact that there are 
certain fundamentals of a political character which we are not 
prepared to have challenged by any foreign authority, whether 
judicial or political.* 


Still another sub-argument was that, until there is 
greater certainty as to exactly what international law is in 
particular cases, nations will naturally be hesitant to entrust 
difficult, important, or even borderline matters to interna- 
tional courts. This view has been heard with increasing 
frequency from official United States sources in recent years, 


33 Quoted by Mintauts Chakste, “Soviet Concepts of the State, International 
Law and Sovereignty,” American Journal of International Law, Vol. 43, No. 1 


(Jan. 1949), pp. 28, 30. 
34 Edward H. Carr, The Twenty Years’ Crisis, 1919-1939, 2d ed. (London, 


Macmillan, 1946), p. 197. 
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and in the 1954-55 Annual Report of the United Nations 
Secretary-General to the General Assembly was referred to 
in this form: 


... the reluctance of Governments to submit their controversies 
to judicial settlement stems in part from the fragmentary and 
uncertain character of much of international law as it now exists. 
Where wide margins of uncertainty remain in the law, the ten- 
dency to seek a political settlement even in cases where questions 
of law lie at the heart of the dispute is understandable. 


But might it not sometimes be that nations know only 
too well the answers that international law will give? 


When a State claims, as it is often reasonable that it should claim, 
something which is not its legal right, something even which it 
knows it can have only by an alteration of the legal position, it 
is useless to suggest that it should submit the determination of 
its claim to legal decision. It knows beforehand that the answer 
of the law will be adverse; and that answer is precisely what it 
claims to have altered.*® 


A final problem of inner logic, so to speak, was whether 
there was a truly objective test against which the substance 
of international disputes could be measured to ascertain if 
they were suitable for adjudication. Of those who believed 
there was such a test, one school of thought, harking back 
to John Westlake’s definition, had in mind disputes that 
could be settled by reference to known rules, backed by the 
prior consent of states, and substantively involving claims of 
legal rights. This concept, which. led at one time to attempts 
to classify these areas and subjects in detail, was modified 
somewhat by other theorists. The latter, speaking of dis- 
putes that could be settled by application of general prin- 
ciples of law, ascribed to international legal tribunals an 
ability to conduct proceedings in equity comparable at least 
to the quasi-legislative functions of certain bilateral arbitral 


35 United Nations General Assembly, Official Records: 10th Sess., 1955, 
Suppl. No. 1, p. xiii. 

36 James L. Brierly, “The Judicial Settlement of International Disputes,” 
Journal of the British Institute of International Affairs, Vol. 4, No. 1 (Jan. 
1925), p. 237. 
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tribunals, if not to the English Court of Chancery. The 
latest attempts to set up tests for determining what goes 
across the line of justiciability were made in connection 
with the drafting of the United Nations Charter and the 
Statute of the International Court of Justice. These left the 
matter of objective tests in statu quo ante. 

One student of the question concluded that, whether 
justiciability was defined in positive or in negative terms— 
t.€., by listing the types of disputes suitable for arbitration 
or judicial settlement or by citing classes of disputes not 
appropriate for such procedures—a truly objective test was 
presupposed. For this reason, he considered both methods 
unacceptable. He found that the only meaningful test was 
subjective: the act of will by both parties. Even if in all 
other respects the dispute was “justiciable,” the refusal of 
one party to agree to litigation made the dispute ipso facto 
political.*” 

Common sense does indeed suggest that for an “‘objec- 
tive’ test one need only invent a thermometer to register 
the heat of a dispute, which in turn will confirm what in 
any event all can subjectively hear, see, and feel. 


Critique 


Thus have answers been sought in the techniques and 
the methodology of the law to the mysteries that have made 
so elusive the creation of an international legal order. More 
than one justifiably frustrated jurist has joined in the com- 
plaint that states are reluctant to submit disputes to legal 
judgment, not because they do not know the law, but be- 
cause they know it only too well. These wry laments about 
the failure of states to stand still and behave themselves 
long enough for an international legal order to overtake 
them fill the literature and speak volumes about the occupa- 


37 Torsten Gihl, “ ‘The Subjective Test’ as a Means of Distinguishing Be- 
tween Legal and Political Disputes,” Acta Scandinavica Juris Gentium (Nor- 
disk Tidskrift for International Ret}, Vol. 8 (1937), pp. 67 ff. 
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tional tragedies of the legal theorists, not to say of modern 
man. 

But somehow it is not entirely convincing to offer the 
sly foxiness of states as a plausible and sufficient explanation 
for the weaknesses of international legal processes when con- 
fronted by basic conflicts of interests among states. Raison 
d’état cannot be dismissed as immoral quite as easily when 
a state is under the compulsion to defend its very founda- 
tions as when it is the slogan cloaking aggression. A rational 
accounting for modern failures and futilities must be di- 
rected not only to the “incorrigible” qualities of states, but 
also to the nature of the law itself, which on those larger 
occasions appears to states to be an inadequate guarantor 
of their interests and needs. 

The arguments about “gaps” in international law sel- 
dom hit on the really meaningful gap in the law, into which 
fall those disputes that the law, de nature, is unable to solve, 
not only internationally but in any form of society. Those 
are the disputes involving basic demands that the law be 
changed. Their resolution calls, at almost any social level, 
for a political process of debate, consensus, and ultimately 
legislation. In these cases prior adjudication is seldom sought 
and, if it is, it must in most cases necessarily be unresponsive 
to the social need that underlies the claim. There are excep- 
tions—as with certain seminal Supreme Court decisions in 
the United States that place new interpretations on the law 
—but these do not always provide acceptable social solu- 
tions, and in any event they usually represent a national 
consensus. 

Where “general principles of law” were offered as a 
panacea, it was apparent that, like any other general prin- 
ciples, they needed to be widely understood and accepted 
as guides for action as well as theory before they could serve 
as law. The problems of partiality, subjectivity, and unpre- 
dictability simply mirrored the larger issue. Without a socio- 
political consensus, the attendant qualities of a legal order 
—impartial justice, objective standards, and predictability— 
do not often become realities. 
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Legal Methods in the Modern Age 


HE PRECEDING PAGES HAVE SUMMARIZED,WITH NECESSARY 

liberties, fifty-odd years of diplomatic history and legal 
theory, during which, through a process of negotiation, 
treaty-drafting, and intensive public discussion, a wide vari- 
ety of intellectual bases and of concrete means was provided 
for the settlement of international disputes through the 
application of legal methods. No clear agreement was reached 
among nations, or among scholars, as to the extent to which 
such methods could properly and fruitfully be applied to 
disputes of a highly political nature conceived to affect vital 
national interests, and above all to those disputes reflecting 
basic hostility to the status quo and the laws representing it. 
Still, a minimum consensus seemed to have been arrived at 
that, at the very least, legal questions that arose in the course 
of such disputes could and should be resolved by “‘third- 
party” techniques which, in the form of judicial procedure, 
would apply settled rules of international law, or principles 
of equity if no such rules could be adduced. 

In addition to the League of Nations Covenant and the 
United Nations Charter, both of which made provision for 
judicial settlement of disputes, hundreds of bilateral arbitra- 
tion treaties have been negotiated, most of them prescribing 
arbitration for the settlement of disputes between the parties 
that could not be settled by diplomatic means. 

The machinery for the adjudication of disputes, at any 
rate for the legal aspects of disputes, took the form of the 
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two Courts—the Permanent Court of International Justice 
and its present successor, the International Court of Justice. 
Additionally, there has been in existence since its creation 
by the Hague Convention of 1899 the Permanent Court of 
Arbitration. 

Still other standing bodies for impartial “third-party” 
settlement of disputes have been created in the form of 
Mixed Arbitral Tribunals or Mixed Claims Commissions, 
such as those existing between the United States and the 
United Kingdom and the United States and Mexico. The 
observations that follow consciously exclude this latter cate- 
gory. It should be pointed out, however, that one of the few 
satisfying developments in the realm of law in modern inter- 
national relations has been the willingness of neighboring or 
traditionally friendly states to refer to impartial settlement 
many of the minor but troublesome problems of indemnifi- 
cation of claims for damages allegedly inflicted by one state 
on persons or property belonging to the other. Certainly, 
incidents of this order have been known in the past seriously 
to exacerbate relations between states. But even cases of this 
sort with the highest “political potential,” such as those 
behind earlier United States gunboat diplomacy in the Carib- 
bean and the series of crises between Great Britain and 
Venezuela around the turn of the century, more often than 
not reflected the assertion of competing national sovereignties 
in connection with commercial interests or, as with many of 
the United States’ claims against Mexico in the modern 
period, involved the arrest and prosecution of a single 
national. Arbitration has often been found to be a successful 
means to a conclusion of such episodes in international 
relations. 

What is more pertinent to our inquiry, however, is the 
question of how the nations in our time have used judicial 
or quasi-judicial machinery in the settlement of the larger 
and more significant variety of international disputes, 1.e., 
those involving territorial claims or clashes, or involving the 
threat or use of force, or regarding colonial and other de- 
pendent relationships, or indeed referring in any way to the 
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profound ideologically-grounded clashes that make up the 
primary substance of contemporary international relations. 

It does not detract from the record of the active Mixed 
Arbitral Tribunals or Claims Commissions to set them to 
one side for our purposes here, as we ask how the processes 
of law have in fact been resorted to in dealing with import- 
ant political disputes. Nor is it intended, by referring to the 
gross ideological cleavages of our age, to stack the cards, so 
to speak, against the side of law. It is legal theory itself that 
makes it mandatory to use these egregious examples as valid 
yardsticks. From the outset, the arguments about law versus 
politics have specifically and directly come to rest on the 
issue of peaceful change, that is, the issue of how to resolve 
peacefully these disputes in which one party demands not 
simply his rights under the law but a change in the law 
itself. In this, the ultimate test, legal theory has more often 
than not gone all the way and claimed for legal arbitrament 
the intensely political cases of this order. 

The episodic reappearance throughout recent history of 
serious proposals to refer to adjudication all international 
disputes, however political or non-legal in character, suggests, 
as was pointed out earlier, that there has existed a persistently 
imperfect understanding of the true nature of the problem 
of peaceful change, and indeed of the relative roles of law 
and politics as complementary means toward the fulfillment 
of social ends. 

This misunderstanding of a correct relationship need 
not detract from the role of law in its proper and effective 
sphere. And yet we cannot evaluate the actual performance 
of the nations—and of the law—apart from the primary 
problems of international relations, nor can we measure 
what has in fact happened without keeping in mind the 
potent strand of juridical thinking that sought through 
juridical means to master those primary problems. 

What then can be said of the actual role of international 
adjudication and arbitration in the management of the sig- 
nificant disputes that have arisen between the nations? Have 
they in fact been used to relieve the significant international 
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tensions of our times? At a minimum, have they been 
employed to resolve the legal aspects of urgent political 
problems? 


Record of Arbitration 


Between 1902 and 1914 the Permanent Court of Arbi- 
tration at The Hague issued fourteen arbitral awards. Several 
of these came under the broad heading of claims. Two 
involved fugitives or deserters, two involved the status of 
ship captains, and one the status of French nationals in 
Muscat. The remaining three concerned more directly the 
stuff of which international tensions are commonly gen- 
erated. One settled a boundary question between Norway 
and Sweden that arose from their separation in 1905 (the 
Maritime Frontiers Case of 1909). Another, in 1914, arbi- 
trated a colonial boundary dispute between the Netherlands 
and Portugal (the Jsland of Timor Case of 1914). The third 
was the celebrated North Atlantic Fisheries Case of 1910 
between Great Britain and the United States.* 

The last case was highly significant from the standpoint 
of the development of legal principles. But such significance 
is consciously neglected here and in what follows, in order 
that attention may remain riveted on the role of law in the 
political setting. What was the setting? What, that is to say, 
were the dominant issues of the day among nations? Cer- 
tainly the landmarks of the pre-war period must include the 
Russo-Japanese War, the Moroccan crises, the annexation of 
Bosnia and Herzegovina by Austria, the Tripolitanian War, 
the Balkan Wars, and above all the developing crisis between 
Germany and France and Great Britain, as well as the 
gathering explosions within the Austro-Hungarian and Otto- 
man Empires. Against this backdrop, it must be concluded 
that while momentum for an augmented role for the law 
in the settlement of international disputes seemed to be 
increasing, by 1914 the nations had not yet come to entrust 


38 For summaries of these cases, see Manley O. Hudson, The Permanent 
Court of International Justice (New York, Macmillan, 1934), pp. 12-27. 
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to an impartial tribunal even the legal aspects of their most 
pressing demands or problems. One of the questions about 
which historians can speculate is whether if World War I 
had not intervened, with its aftermath of revolution and 
political and social disintegration, there might not have been 
a steady growth into maturity of the trend that was dimly 
discernible in the pre-1914 record. The evidence, as with all 
such hypothetical questions, is insufficient for an enduring 
judgment. 

From 1920 to the present, the record of international 
arbitration of the variety we are discussing here would seem 
to support a pessimistic analysis of the historical trend. Apart 
from decisions of the various mixed commissions and the 
special tribunals under the peace treaties referred to earlier, 
a total of 62 awards has been reported.” 

Of this total, 34 can be subsumed under the general 
heading of claims (such as breach of contract or denial of 
justice with claims for indemnification or damages). Five 
others involved railway operations or the status of ships. 
Two involved taxes or debts; seven had to do with questions 
arising out of World War I reparations agreements; and 
there was, finally, the Albanian Gold Case. The remaining 
twelve nominally approached the area where governments 
traditionally interpret problems as primarily political, or 
involving vital interests, national honor, and so forth. Yet 
none actually came close to the realm of the decisive issues 
that divided nation from nation during the period in ques- 
tion, neither the issue itself nor the legal aspects thereof. 

What were these remaining twelve? Two were nation- 
ality matters. One case was important for non-relevant rea- 
sons of legal doctrine (the I’m Alone between Canada and 
the United States in 1933-35 concerning the pursuit from 
territorial waters into the high seas of a Canadian ship 
suspected of liquor smuggling). Two were territorial issues 
of long-standing and relatively low intensity (between 
France and Mexico in the Ile de Clipperton, an issue precip- 


39 See United Nations, Reports of International Arbitral Awards, Vols. 1-6 
(Leyden, A. W. Sijthoff’s Publishing Company, 1948—) for cases up to 1941. 
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itated in 1858, negotiated for arbitration in 1909, and settled 
in 1931; and between the Netherlands and the United States 
in the Island of Palmas in 1928). One case between Ethiopia 
and the United Kingdom involved an attack on a caravan, 
another in 1933 settled a boundary question between Guate- 
mala and Honduras, and a third, on the Free Zones, between 
France and Switzerland, had an importance which is men- 
tioned below in speaking of the work of the Permanent 
Court of International Justice.” 

The remaining three came a good deal closer to at least 
the subject matter of the politically significant issues of the 
day. The arbitration in 1935 between Ethiopia and Italy on 
the Walwal Incident found the Ethiopian charges un- 
founded, and represented formal international law’s sole 
contribution to the tragic situation created by the invasion 
of Ethiopia by Italy that same year. The last two cases both 
concerned Latin American problems of at least local impor- 
tance, and in both matters the awards wrote finis to long- 
standing disputes. The lingering tension between Chile and 
Peru over the provinces of Tacna and Arica was finally 
resolved by arbitration in 1925. And the 1938 arbitration 
by six American Presidents of the issues of the Chaco War 
between Bolivia and Paraguay, a procedure that had been 
agreed to in the peace treaty of the same year, drew the final 
boundary line between them. 


Record of the Permanent Court of International Justice 


The Court in its lifetime considered some 65 cases. The 
League during the same period handled roughly the same 
number of political disputes. Let us recall some of these 
political disputes: the Saar and Danzig; the Polish-Lithua- 
nian dispute and the Vilna crisis; the Aaland Islands; Upper 
Silesia and Albania; the Greek-Turkish War; Manchuria; 
the Chaco War and the Leticia Dispute; the Hungarian- 
Yugoslav crisis of 1934; and the invasion of Ethiopia. Even 
more significant are the political issues the League did not 


40 See p. 297-98. 
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handle: Germany’s messianic ambitions and illegal seizure 
of territory; the Spanish Civil War; the remilitarization of 
the Rhineland; the war actually in progress in China; the 
rape of Czechoslovakia; and, hovering over all these, the 
gathering crisis between the Axis and the Western democ- 
racies growing out of the profound challenge to the estab- 
lished order maintained by the victors of World War I. 

It is a commonplace to say that the League’s record of 
political action, particularly after 1930, bore an increasingly 
remote relation to the real nature of the eventual break- 
down of peace. A brief review of the actual performance of 
the Permanent Court suggests that its agenda bore approxi- 
mately the same minimal relation to the agenda of the 
League as the latter’s bore to the world about it. 

The Permanent Court’s 27 Advisory Opinions, perhaps 
even more than its Judgments on contentious cases, reflected 
not inconsiderable attention to the legal aspects of relevant 
and timely political matters.*? One such Opinion, the A ustro- 
German Customs Union Case of 1931, can -be singled out as 
significant on a number of grounds. For one thing, this case 
stands out as the Court’s most venturesome essay into the 
territory of international politics. For another, the Court’s 
experience with it served to discourage any further crossing 
of the line. Third, the facts of the case stand as a lesson to 
those who would urge that the distinction between legal and 
political disputes be entirely obliterated. 

On 19 March 1931, Austria and Germany drew up a 
Protocol at Vienna agreeing to enter into negotiations for 
a treaty to assimilate the tariff and economic policies of the 
two countries, and at the same time undertaking to maintain 
their independence and separate customs services. They 
stated publicly that the object of the proposed union was 
purely economic, not political. They represented it as a first 
step toward realization of Aristide Briand’s cherished scheme 
for a United States of Europe, specifically the plan for a 
pan-European customs union. 


41 For a description of these Opinions, see Manley O. Hudson, The World 
Court, 1921-1938, 5th ed. (Boston, World Peace Foundation, 1938), pp. 165-231. 
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The Austro-German announcement burst on Europe 

like a bombshell. For behind the fagade of the customs 
agreement lay a number of profound facts about the political 
sickness of the Europe of 1931. Austria, strategically vital as 
a bridge to Eastern Europe for the Latin countries, and a 
{buffer between Germany and Italy, was struggling with 
chronic bankruptcy, hemmed in by tariff walls and shored 
up by loans from the Allies. Germany, equally straitened, 
was economizing savagely, taxing ruthlessly, convulsed by a 
business depression that kept ten million Germans jobless, 
and sorely tempted by the prospect of not only an exclusive 
Austrian market, but also of entrée to the east. 

The issue of Anschluss was synonymous with the politi- 
cally explosive symbol of pan-Germanism itself. It was this 
specter, a vision of Mittel-europa stretching from the North 
Sea to Italy, that galvanized France into frantic opposition 
to the customs union. 

But this issue, so thoroughly political, involved at the 
same time an important legal question: whether the pro- 
posed customs union would violate the provisions of either 
or both of two treaties—the Treaty of St. Germain, and 
Geneva Protocol No. 1 of 4 October 1922. In the St. Germain 
Treaty Austria had agreed to abstain from any act that might 
compromise its independence, “particularly . . . by partici- 
pation in the affairs of another Power.’ And in the Protocol, 
while Austria was conceded a certain freedom with respect 
to customs tariffs and commercial or financial agreements, 
it was “provided always that she shall not violate her eco- 
nomic independence by granting to any state a special regime 
or exclusive advantages calculated to threaten this independ- 
ence." 

In May 1931, the British government placed before the 
League of Nations Council a request that the customs union 
be studied in the light of Austria’s obligations under the 
1922 Protocol. With Austria agreeing that the union would 


42 Treaty of Peace Between the Allied and Associated Powers and Austria, 
Signed at Saint-Germain-en-Laye, 10 September 1919, Article 88. 
43 Protocol No. 1, Signed at Geneva, 4 October 1922. 


294 





not be consummated pending completion of the League's 
action, the Council unanimously agreed to ask an Advisory 
Opinion of the Permanent Court of International Justice, 
first of all on the following question: 


Would a regime established between Germany and Austria on the 
basis of and within the limits of the principles laid down by the 
Protocol of March igth, 1931 . . . be compatible with Article. 88 
of the Treaty of St. Germain and with Protocol No. I signed at 
Geneva on October 4th, 1922?“ 


The Court took the request under advisement and, on 
5 September 1931, found by a vote of eight to seven that 
the customs union was incompatible with the Geneva Proto- 
col of 1922. Seven of the majority of eight also found it to 
be incompatible with the Treaty of St. Germain.* 

Only one judge—Antonio de Bustamante y Sirven of 
Cuba—was satisfied to stand on the majority Opinion with- 
out appending a separate opinion. Judge Dionisio Anzilotti 
of Italy concurred with the operative section of the Advisory 
Opinion, but for different reasons than the majority had 
adduced. Like the majority, he did his best to deal with the 
issue as a legal one. But in the course of his opinion, he ex- 
posed the fact that was obvious to all, participants and spec- 
tators alike. “Everything,” he wrote, “points to the fact that 
the answer depends on considerations which are for the most 
part, if not entirely, of a political and economic kind.” 

The dissenting opinion of the seven minority judges 
found the proposed regime to be legally compatible with 
both the treaties in question, blandly stating ““The Court is 
not concerned with political considerations nor with political 
consequences. These lie outside its competence.” 

Austria and Germany, on advance receipt of the news 
of the Opinion, gave up the project. But this did not stifle 
the public outcry that rose to a crescendo of condemnation 


44 League of Nations, Official Journal, 1931, pp. 1069, 1081 [Council, 63rd 
Sess., Ist Mtg. (18 May 1931)]. 

45 Customs Regime Between Germany and Austria, Series A./B., No, 41 
(1931), p. 42. 

46 Jbid., p. 68. 

47 Ibid., p. 75. 





of the Court for entering the political arena and making a 
“political decision.”” The public abuse it suffered was unfair 
and often misinformed. But it was justified to the extent 
that the Court presumed to advise on ostensibly legal grounds 
on an issue that ramified into the very vitals of European 
politics and strategy, and that simply could not then be 
“decided” on purely legal grounds. 

The League Council was possibly most culpable for 
exposing the Court to loss of public confidence, having seized 
it of this issue. Still, Article 14 of the Covenant had provided 
that “the Court may... give an advisory opinion upon any 
dispute or question referred to it by the Council or by the 
Assembly.” ‘The memory of the discredit this Opinion had 
reflected on the Court was still fresh in the minds of those 
who in 1945 drafted Article 96 of the United Nations 
Charter: “The General Assembly or the Security Council 
may request the International Court of Justice to give an 
advisory opinion on any legal question” (italics added). 

And what of Austria? An abortive coup in 1934, and 
four years later Anschluss itself, unaccompanied by any 
reversal of the Opinion of the Court, and unopposed by 
those who were presumably dedicated to upholding the 
Court, the League of Nations, and the established order in 
Europe. 

The remaining Advisory Opinions tell a somewhat 
different story. Apart from Opinions dealing with questions 
involving the International Labour Organisation, the Status 
of Eastern Carelia Case of 1923 which established the Court’s 
refusal to take jurisdiction unless both parties agreed, and 
several technical questions, sixteen were directed to legal 
questions arising in areas where important international 
friction had existed and in some instances still existed. 

Of these at least two were matters involving to a certain 
extent the parties’ “national honor and vital interests.” One 
was the Jaworzyna dispute between Czechoslovakia and 
Poland, the other the Mosul boundary dispute between 
Great Britain and Turkey. In the latter case, Turkey took 
the position that under the Lausanne Treaty the League of 
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Nations Council was not empowered to make a decision 
regarding the boundary between Turkey and Iraq then 
under the Mandate of Great Britain. The League Council 
had a recommendation for a settlement from its Commission 
of Inquiry, and, unwilling to limit itself to mediation, asked 
the Court for advice. The Court advised that the Council 
did indeed possess the power to render what was in effect a 
binding decision. The issue was subsequently settled between 
Great Britain, Iraq, and Turkey on the basis of a Council 
decision. Similarly, in the Jaworzyna matter, the Court's 
pronouncement brought a prompt end to the case. 

The Judgments of the Permanent Court of International 
Justice indicate even less relevance to the important political 
issues, and the virtual absence of agreement among states to 
refer to judicial settlement the legal aspects of their signifi- 
cant political disputes. 

Six Judgments involved claims.** Several concerned com- 
mercial concessions. Three dealt with questions of interpre- 
tation of various World War I reparations agreements; five 
with German interests in Upper Silesia; two with loans or 
currency problems; one with minority schools in Upper 
Silesia; one, the Lotus, with state jurisdiction; another with 
the jurisdiction of the Oder Commission; and three repre- 
sented appeals from arbitral awards. 

Two other Judgments involved more precisely political 
questions. The matter brought by France, Great Britain, 
Italy, and Japan against Lithuania regarding the Statute of 
the Memel Territory, in 1932, concerned the interpretation 
of a basic organic instrument establishing territorial status; 
and the Diversion of Water from the Meuse, in 1936, be- 
tween Belgium and the Netherlands similarly dealt with 
a territorial problem in a period in which territorial prob- 
lems tended to dominate international tensions. 

The Free Zones of Upper Savoy and the District of Gex, 
a case that ran from 1929 to 1932, reflected an important 
dispute in which incidentally France and Switzerland agreed 


48 For summaries of the Judgments of the Permanent Court, see Manley O. 
Hudson, The World Court, 1921-1938, op. cit., pp. 82-163. 
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in advance that the Court should, in effect, legislate a solu- 
tion if the parties could not agree on a new regime in a 
reasonable time. Judge Frank B. Kellogg appended separate 
“observations” to one of the Orders issued by the Court in 
this case, in which he held that in effect the Court was being 
asked to decide “purely political questions upon considera- 
tions of expediency, without regard to the legal rights of the 
Parties.”” He added: 


It seems to me incontestable that nothing could be more fatal to 
the prestige and high character of a great International Court of 
Justice than for it to become involved in the political disputes 
pending between nations, questions which may arise because of 
economic rivalry or racial, social or religious prejudices. No prin- 
ciple of law can be invoked for the settlement of such questions.*” 


The Case of Eastern Greenland in 1933 represented perhaps 
the most politically important matter before the Court, 
settling as it did the long-standing differences between Den- 
mark and Norway regarding their respective rights. 

Yet these cases involved primarily close and traditionally 
friendly neighbors. Nowhere is there a trace of the crucial 
issues of the day. It may, of course, be argued that major 
political issues do not necessarily contain legal questions 
that are susceptible of adjudication or arbitration. Perhaps 
the answer rather lies in the fact that the Manchurian and 
Ethiopian wars, the Spanish Civil War, and the procession 
of territories devoured by Nazi Germany, represented out- 
right rebellions against the established order, and acts of 
patent illegality that never would have stood up in court 
as rightful claims. There was therefore no disposition on the 
part of the Axis powers to test their territorial claims in this 
fashion, no capacity of the democracies to force such a legal 
test, and, perhaps most importantly, no will on their part 
to impose even a political, not to say a military, test. 

Within its modest ambit, the Court enjoyed a surpris- 
ingly good record of compliance. Indeed, none of its Judg- 


49 Case of the Free Zones of Upper Savoy and the District of Gex, Series A, 
No. 24 (6 Dec. 1930), pp. 29, 42. 
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ments was flouted. So while, as Judge Hudson wrote in 1942 
with commendable understatement, ‘‘It may be too much to 
say that the Court prevented disturbances of the world’s 
peace in any considerable number of cases,’ the record as 
a whole bears comparison with the more recent record of 
the International Court of Justice, just as the pre-1914 arbi- 
tration record seems more vital and socially responsive than 
that of the Permanent Court of International Justice. The 
increasing international tension of the Nineteen Thirties 
was reflected in international jurisprudence, and World War 
II appears to have diminished still further the willingness 
of states, in a voluntary political and legal order, to submit 
to arbitration or adjudication disputes that bear any special 
relevance to their power position, their ambitions, or their 
prestige. 


Record of the International Court of Justice 


The record of the present Court is relatively well 
known, as is the disturbed nature of international relations 
since the war. Of eight Advisory Opinions issued by the 
present Court, three have been “technical”: Reparations for 
Injuries Suffered in the Service of the United Nations, an 
Opinion that established the juridical personality of in- 
ternational organizations and may have long-range legal 
significance; the question of reservations to the Genocide 
Convention; and the Effects of Awards of Compensation 
made by the United Nations Administrative Tribunal, 
which of course had important domestic political implica- 
tions in the United States, and which led to United States 
insistence on limitation of the Tribunal’s powers. 

Two were curiously political—the Opinions on admis- 
sion to United Nations membership—although they had 
no bearing on what finally happened in 1955 when sixteen 
members were admitted in a “package deal’ that actually 
went against the tenor of the two Opinions. 


50“The Twentieth Year of the Permanent Court of International Justice,” 
American Journal of International Law, Vol. 36, No. 1 (Jan. 1942), p. 5. 
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Two Advisory Opinions related to the status of South 
West Africa, without budging the Union of South Africa 
from its refusal to accept the jurisdiction of the Trusteeship 
Council, but perhaps dissuading it from formally annexing 
the territory to the Union proper. 

The Interpretation of Peace Treaties with Bulgaria, 
Hungary, and Romania went, of course, squarely to the chief 
locus of world tension—the Cold War. And, while the 
Opinion may have made effective propaganda for the West, 
it has had no more direct and measurable effect on the 
Soviet Union than have the political resolutions of other 
United Nations bodies. 

The United Nations itself has made little use of its own 
judicial organ. The only requests for Advisory Opinions 
have come from the General Assembly, and its eight re- 
quests in the first eight years compare with sixteen from 
the League Council in a comparable period. None of the 
eight concerned the pacific settlement of disputes submitted 
to the United Nations. 

The contentious cases that resulted in Judgments have 
not, except in the Corfu Channel Case, involved a member 
of the Soviet bloc, which apart from ideological rejection 
of the notion of “bourgeois international law” would be 
no more likely to submit to legal judgment claims based 
on revolutionary plans of conquest or political transforma- 
tion than was Nazi Germany. 

But the coin has another side. There are obvious polit- 
ical and legal ambiguities in the position of the Soviet Union 
in Eastern Europe, or of Chiang Kai-shek in Taiwan, or 
of the United States in Okinawa, none of which could as- 
suredly count on de jure status in the form of a Court 
Judgment. Political claims, such as those of Greece in Cyprus, 
or Indonesia in West New Guinea, would be even more 
questionable if tested against the rules of international law. 
Thus, a de facto political occupation such as the position 
of the Soviet Union in some of its satellites may be legally 
sound and at the same time politically intolerable, and a 
claim that has some political validity may be legally impos- 
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sible. In view of this it is not surprising that the roster of 
Judgments of the International Court of Justice is a modest 
one indeed. The Anglo-Iranian Oil Company Case was, of 
course, an acutely important and vividly political matter 
with obvious legal aspects, but it was ultimately declined 
by the Court on jurisdictional grounds. In this case, the 
Iran of Premier Mossadegh refused to comply with the 
Court’s order indicating interim measures to protect the 
interests of the parties. 

The Norwegian-United Kingdom Fisheries Case, the 
(Haya de la Torre) Asylum Case between Colombia and 
Peru, and the Minquiers and Ecrehos (Channel Islands) 
matter between France and the United Kingdom were of 
a low order of magnitude in the world scene, despite the 
local passions aroused particularly by the second. 

The very first matter before the Court, between Albania 
and the United Kingdom over the firing on British vessels 
in the Corfu Channel, was the first and last time a Com- 
munist-controlled country acknowledged the jurisdiction of 
the Court in a dispute. Even then, Albania has never paid 
the Judgment assessed against it and most recently refused 
to consent to adjudication of the Case of the Monetary Gold 
Removed from Rome in 1943. Although Albania was not 
directly a party to this latter action—brought by Italy against 
France, the United Kingdom, and the United States—the 
preliminary question was whether the gold belonged to Italy 
or Albania. The Court, therefore, declared that it could not 
render a Judgment on the merits. 

Currently before the Court is a case involving the 
moderately inflammable issue of the Portuguese enclaves 
on the Indian subcontinent which have been occupied by 
India. Portugal is seeking a ruling that would enable it to 
re-enter these enclaves. Technically, the issue is not the 
territory of Goa, still in Portuguese hands; this territory, the 
last remaining vestige of the Portuguese colonial complex 
in India, has been the focus of recent Indian agitation. In 
1955, Portugal brought suit against India, asking the Court 
to affirm its alleged right of unrestricted passage. On 26 
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November 1957, the Court, in a preliminary ruling, rejected 
a variety of technical Indian objections to the Court’s con- 
sideration of this suit.*' The Court will now proceed to a 
Judgment on the merits, a Judgment, it should be noted, 
whose practical effect could be to confirm Portugal’s legal 
standing with respect to the Indian enclaves, including by 
implication Goa. Such a Judgment would undoubtedly be 
anathema to India for political reasons; it is quite obvious 
that India is not interested in seeking a decision as to which 
country enjoys de jure sovereignty. In Indian eyes, the issue 
is not who legally possesses the territories, but rather how 
the existing “law’’ can be changed. 

It will be interesting to observe international reactions 
to the forthcoming ruling, particularly if it has the effect 
anticipated above. The United States, in upholding the 
“rule of law,” would be confronted with supporting a legal 
status which it would have undoubtedly repudiated in its 
own period of continental expansion and expulsion of for- 
eign territorial holdings within its national boundaries. The 
relationship between law and the problems of peaceful 
change is still far from a solution. 

This, in summary, is the record of international arbi- 
tration and adjudication in the modern age. What conclu- 
sions shall we draw from it? 


51 The New York Times, 27 Nov. 1957. 
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Reality of International Justice 


ODERN LEGAL DOCTRINE, AS IT ASSIMILATED THE CON- 
M temporary philosophy of world community, has at 
times seemed to regard all international disputes as justici- 
able because the true interests of states could not, according 
to that philosophy, be in conflict with the general interest. 
That general interest has, ‘n the tradition of modern liber- 
alism, insistently demanded peaceful solutions to the world’s 
problems. The historical concomitant of this view, the 
doctrine of inevitable progress, has been represented by 
assertions that the international community would unfail- 
ingly become more legal and less political. The ideal, in 
fact, was not just the legal regulation of political action, but 
often the elimination of politics itself. ‘ 

Two of the most productive and influential theorists 
of international law of this generation have represented this 
outlook with boldness and clarity, expressing it in terms 
of the distinction between legal and political disputes. Pro- 
fessor Lauterpacht wrote in 1933: ; 


[All disputes between states are} disputes of a legal character in 
the sense that, so long as the rule of law is recognized, they are 
capable of an answer by the application of legal rules. . . . There 
is no fixed limit to the possibilities of judicial settlement .. . 
All conflicts in the sphere of international politics can be reduced 
to contests of a legal nature . . . The only decisive test of the 
justiciability of the dispute is the willingness of the disputants to 
submit the conflict to the arbitrament of law.* 


52 The Function of Law in the International Community (London, Oxford 
University Press, 1933), pp. 158, 164. 
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Earlier he had written of the doctrine of justiciable dis- 
putes: ‘There are few departments of international law in 
which the conception of unfettered state sovereignty, care- 
fully cloaked with the garb of a legal phrase, has entrenched 
itself more firmly.’** This seemed to say that it was only the 
stubborn unwillingness of states to act in accordance with 
legal theories that stood in the way of true progress. Profes- 
sor Lauterpacht provided an insight into the difficulties of 
this position when, in order to support it, he was required 
to minimize the gravity of international political conflicts. 
Hans Kelsen wrote: 


Any conflict between States as well as between private persons is 
economic or political in character; but that does not exclude 
treating the dispute as a legal dispute [in the sense that there is} 
a normative order controlling those interests . . . If positive 
international law is recognized as a system of legal rules regu- 
lating international relations, the part that this law plays in 
international affairs is neither less nor greater than the part 
which national law plays in national affairs . . . A positive legal 
order can always be applied to any conflict whatever.* 


“Tt is useless,” he said elsewhere, “to outlaw war without 
eliminating the possibility of legally unsettled and unsettle- 
able conflicts. To maintain this dangerous possibility is the 
true function of the distinction between legal and political 
conflicts.””® 

Glimpses can be found of an equally extravagant posi- 
tion at the other extreme. E. H. Carr said, for example: 


Political issues . . . are far more menacing than issues of legal 
right. .. . The first step has been to extricate ourselves from the 
blind alley of arbitration and judicial procedure, where no solu- 
tion of this problem is to be found.*? 


53“The Doctrine of Non-Justiciable Disputes in International Law,” Eco- 
nomica, Vol. 8 (1928), p. 277. 

54 See “La Théorie des différends non Justiciables en Droit International,” 
Recueil des Cours de Académie de Droit International, Vol. 34, No. 4 (1930). 
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Hans Morgenthau also spoke for the contemporary school 
of political “realism”: 

The legalistic approach, by its very nature, is concerned with 
isolated cases. The facts of life to be dealt with by the legal deci- 
sion are artificially separated from the facts that precede, accom- 
pany, and follow them and are thus transformed into a “case” of 
which the law disposes “on its merits” . . . It is easy to see to what 
extent this legalistic approach to foreign policy is but a logical 
development from the utopian, non-political conception. . . . It 
is unnecessary to show that these legalistic exercises have done 
nothing at all to bring closer to solution the great political issues 
outstanding. .. . At best, they have left the political issues where 
they found them; at worst, they have embittered international 
relations and thus made a peaceful settlement of the great polit- 
ical issues more difficult.** 


In the middle ground between these two broad asser- 
tions—that all international disputes can and should be 
adjudicated according to international law and equity, and 
that no international disputes of any consequence can or 
should be exposed to ,the dangerous myopia and political 
incapacity of a legal tribunal—lie a variety of more moderate 
formulae. 

One embodies the suggestion that the powers of inter- 
national tribunals be circumscribed to avoid unjust decision, 
balanced by the assignment of adequate powers to political 
organs to deal with political disputes: 


Whatever the formula, the states of the world are going to evade 
the Court’s jurisdiction whenever they deem it unsuited for the 
decision of their disputes with other states. No definition of legal 
disputes can be made so narrow as to prevent the adjudication 
of disputes involving to some extent non-legal issues, and the 
states will always reserve the right to claim that a particular dis- 
pute cannot be satisfactorily adjudicated by a court, even the 
ideal court.*® 


Philip C. Jessup, even in his new-legal-world-a-coming, saw 
fit to reserve for purely political disposition one of the 
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most explosive areas of international disorders in the past 
three decades: the violation, repudiation, or revision of 
important treaties. 

In another view, the scope of the world Court is neces- 
sarily limited by the fact that, while all international disputes 
are partly legal, it takes only the procedural disagreement 
of one party to make a dispute political.“ Another jurist 
wrote: 


Most conflicts of interest among States are not based on legal 
rules, but go much deeper. They cannot be stated in legal terms; 
they therefore defy legal analysis and they cannot be adjudicated, 
only adjusted. 


According to Judge Hudson, all disputes are partly political: 
“Even in the national communities in which law has been 
highly developed and its judicial administration efficiently 
organized, the judicial function has been shown to have its 
limits.’ 

These statements reflect a philosophy of law summed 
up this way: “Surely the very fact that parties are States 
makes a dispute political; and it does not cease to be political 
because it may consist or partly consist of an issue of law.’ 


Prescriptions for Action 


The more helpful suggestions for ‘‘solutions” came from 
those who did not try to make the problem disappear by 
the way in which they framed the questions. The various 
proposals can be divided into three categories. First, there 
was widespread recognition that the sort of changes in the 
status quo that major political disputes generally involve 


60 4 Modern Law of Nations (New York, Macmillan, 1946), pp. 150-53. 
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are more properly dealt with by a process of legislation, 
i.e., law-changing, than by a process of adjudication, 2.e., 
law-finding and applying. During the days of the League, it 
was popular to solve the problem of “legalizing” non-justi- 
ciable disputes by prescribing a massive dose of legislative 
powers for the League Assembly, and the same tendency 
is often apparent today. 

Second, there was a somewhat less widespread notion 
of international legislation by a judicial or quasi-judicial 
body. Some felt that the world Court would in effect be 
creating new law by the process of “codification.” Others 
urged the development of “judicial creativity,” in that 
parties to arbitration can act as legislators by providing the 
tribunal with new rules, as with the Washington rules that 
provide the basis for the arbitration of the Alabama Claims, 
the 1897 British-Venezuelan arbitration, the United States- 
Venezuelan arbitration regarding the Orinoco Steamship 
Company, and other familiar examples. 

But some critics cut this possible role down to less im- 
pressive dimensions, arguing that exercise of the judicial 
function can never involve the power to create new interna- 
tional law that is applicable to states generally, and indeed 
the rule of stare decisis was specifically banned under both 
Statutes of the world Court. Despite the quasi-legislative 
powers of some arbitral tribunals, the normal function of 
international courts, according to this view, is law-finding, 
never law-giving. 

Third, arbitration itself was frequently offered as the 
panacea, given its possibilities for flexibility, for judgments 
in equity, and for empowerment by the parties to create 
new rules. In Western nations between the wars, the pres- 
sure for what the British called “all-in arbitration” was 
considerable. Give the arbitrators power to decide according 
to law and justice, wrote one enthusiast, ‘‘and peace will be 
assured in every instance.’’® 


65 Germain Watrin, “Le Juridique et le Politique dans l’Organisation de la 
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History has not supported this theory, as we have dem- 
onstrated. Our own times cannot be entirely blamed, since 
one investigator, after surveying approximately two hundred 
arbitrations going back to the Jay Treaty of 1794, con- 
cluded: ‘“The kind of dispute where the need for an amicable 
adjustment is most pressing, and where the dread alternative 
is warfare, is rarely encountered in a survey of the awards.’ 
Moreover, there was also the hazard that the judgment might 
be rendered ineffective if one of the parties claimed that 
the arbitrators had acted ultra vires, as the United States 
claimed in the Chamizal Arbitration. This, of course, was 
merely another way of raising the prospect that ‘“‘adjudica- 
tion cannot dispose of the dispute unless an agency exists 
with the authority and the actual power to enforce a judg- 
ment.’’®7 

The substantive differences between the application of 
law and the adjudication of disputes ex aequo et bono were 
clarified in the claims for “all-in” arbitration. It was popular 
between the wars, as it still is, to bridge the gap between 
the “purely legal” and “purely political” spheres by urging 
the establishment of courts in equity, such as the “Supreme 
Council” suggested by the Union Juridique Internationale, 
the “High Court of International Politics’ advanced by the 
Congress of the Bureau of International Peace, and the 
“Equity Court” devised by the New Commonwealth Insti- 
tute in the United Kingdom. These, like the “World Equity 
Tribunal” suggested in recent proposals for revision of the 
United Nations Charter, would be essentially advisory 
bodies, with the right to mediate and recommend, but with- 
out the power to make binding decisions except by consent 
of the parties. But, as J. L. Brierly pointed out, “an arbi- 
trator’s opinion of what is fair and just cannot be based 
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on any objective standard and is worth intrinsically neither 
more nor less than that of any other equally fair-minded 
and intelligent person.” An equity tribunal empowered to 
decide ex aequo et bono, he continued, has essentially a 
legislative power, a power, that is, “to abrogate or modify 
existing legal rights.” 


However urgent it may be to create a procedure for the orderly 
modification of international legal rights in proper cases, it is 
inconceivable that the solution will be found in the simple plan 
of handing over to arbitral tribunals, responsible for their deci- 
sions only to their own consciences, a function which states are 
not yet prepared to concede to an international legislature. 


In the fall of 1957, the Commission to Study the Or- 
ganization of Peace made two recommendations for the 
greater use of legal methods in resolving international dis- 
putes. The first suggested that if agreed settlements were 
reached for problems such as Suez, Palestine, and Kashmir, 
there should be included in each agreement an undertaking 
by the parties to accept the compulsory jurisdiction of the 
International Court of Justice over any future differences 
that might arise out of the settlement. The second suggested 
that the Statute of the Court be amended to give it jurisdic- 
tion, upon the application of one party, in all international 
controversies of a legal nature that diplomacy has failed 
to settle.” 

The latter recommendation would require breaking 
through the barrier of national sovereignty—the unilateral 
right of states to refuse to be taken to court—but would 
sensibly limit the issues involved to those suitable for a 
court to handle, i.e., legal issues. The first appears vulner- 
able to the danger and the predictable frustration inherent 
in attempts to freeze a political status quo by converting it 
into the status juris, so to speak. The proposal would seem 
more realistic if it were directed to future “legal” differ- 
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ences, clearly a possibility, for example, that could logically 
follow an agreed convention on Suez Canal toll rates. 

Apart from the inevitable insistence that the way 
to solve the problem is to “substitute law for policy,” 
perhaps the soundest advice after all is to relax and let 
nature take its course: ‘““The problem is not solvable by 
pure logic, and . . . the only important thing is to give free 
play to the slow and, as it were, instinctive action of juris- 
prudence.””” 


Conclusion™ 


Arnold Toynbee once wrote: “Life and law must be 
kept closely in touch, and as you can’t adjust life to law, 
you must adjust law to life. The only point in having law 
is to make life work. Otherwise there will be explosions.’ 
Men have worked hard in this century to adjust life to law, 
and it has not seemed to work. There has been no want 
of good motives behind the effort, and the extra incentive, 
if one were needed, has been the increasing unattractiveness 
of international life. 

Some of the jurists stuck to their guns and proclaimed 
a universal, all-embracing legal order into theoretical exist- 
ence, pausing only to minimize the political world about 
them as a superfluous irritant. Other writers were so carried 
away by the sometimes brutal and irrational behavior of 
men in political groupings, that they dismissed for all time 
the possibility that law could ever rule the international 
jungle, governed then, now, and forever by the “iron laws 
of politics.” 

But some spokesmen perceived the subtle grays in the 
web of civilized life, where ideals and passions, reason and 
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unreason, and law and politics, are linked together, inces- 
santly clashing, struggling for mastery but intimate and 
inseparable. This continuous process produces a rough equi- 
librium, and while it denies a “pure” role for the law, it 
is still an odd fact, as Pascal pointed out, “that there are 
people in the world who, having renounced all the laws of 
God and nature, have themselves made laws which they 
rigorously obey.” 

There can be little argument that the kind of consensus 
needed in order for law to play a fuller role in international 
affairs is profoundly lacking today, just as it has been in the 
past. As early as 1899, at the first Hague Conference, the 
delegate of Imperial Russia made the following statement 
setting forth a rigid concept of national sovereignty and 
reservation of unilateral national rights that has never 
really been departed from since by any major power: 


There is no Government which would consent in advance to 
assume the obligation to submit to the decision of an arbitral 
tribunal every dispute which might arise in the international 
domain if it concerned the national honor of a State, or its 
highest interests, or its inalienable possessions.” 


Fifty-seven years later the Soviet delegate to the United 
Nations General Assembly in an identical mood expressed 
the identical position, asserting that the decision to submit 
a matter to the world Court is part of a nation’s “sovereign 
prerogative, and no State could be required to indicate such 
willingness in advance.” 

It is both tempting and justifiable to cite the specter 
of the Soviet Union to support the conclusion that legal 
methods cannot work in today’s world. The Soviet Union 
is a symbol of the sort of force—hostile, expansionist, spo- 
radically revolutionary—that always seems to frustrate hopes 
for a legal world. The Soviet Union has so far displayed 
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nothing but contempt for international legal institutions 
as conceived in the Western tradition, and efforts such as 
that of the United States to have the International Court 
of Justice adjudicate claims arising out of damages to United 
States aircraft and personnel at the hands of the Soviet bloc 
have been flatly rejected. 

But it would be delusory to assume that, without the 
Soviet Union, the problem would disappear. There has also 
been a noticeable lack of effort on the part of the Western 
nations to translate into juridical deeds their verbal aspira- 
tions for a rule of law in the world. It is not at all clear that 
France, for example, would be willing to put at stake its 
legal position in Algeria. And undoubtedly, in the present 
political environment, the United States would simply have 
to defy a Court decision that Formosa legally belongs to 
Communist China. The United States has only recently 
refused the request of the Swiss government that the claim of 
the Swiss firm Interhandel to stock of the General Aniline 
and Film Company be arbitrated. According to the State 
Department, the matter is exclusively a United States affair.” 
In 1957, Switzerland instituted proceedings before the In- 
ternational Court of Justice against the United States.” 

On the other hand, as we have seen, Communist Al- 
bania, albeit reluctantly, did accept the Court’s jurisdiction 
in the Corfu Channel Case. Colombia and Peru could be 
heard breathing a sigh of relief when, after two tries, the 
Court unhooked them from the dilemma of the protracted 
asylum of Haya de la Torre. And the United States did 
swallow the pill of the Advisory Opinion upholding the 
United Nations Administrative Tribunal awards to suspected 
Communists among Secretariat employees who were United 
States citizens. One can hope that Egypt’s alleged right to 
exclude Israel shipping from the Suez Canal, as well as 
other legal aspects of the Arab-Israel situation such as 
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international status of the Straits of Tiran, will be submitted 
to the Court for adjudication. But as a general rule of 
thumb, it seems depressingly true, at least in recent practice, 
that a government ‘“‘may not subject itself to those supreme 
laws of renunciation and self-sacrifice that represent the 
culmination of individual moral growth.’ 

The process has been a regressive one in recent years. 
The United Nations Secretary-General in his report to the 
twelfth General Assembly noted regretfully that in the pre- 
vious two years the number of acceptances of compulsory 
jurisdiction of the Court had declined to a figure of 32 out 
of the 84 nominal parties to the Statute.* 

Some sober reflections on this score based on his expe- 
rience as a judge in the International Court of Justice were 
recently set down by the distinguished Belgian jurist Charles 
De Visscher. They bear on the major themes explored in 
this inquiry. Regarding the distinction between legal and 
political disputes, he wrote: 


Recourse to an international court implies that, and is only com- 
pletely effective when, the dispute is completely separated from 
politics ... Ever-present politics blocked the effort of doctrine to 
give what it called a rational definition to the political dispute 
or to classify political and juridical disputes in sharply distinct 
categories. 

Arbitral agreements, he wrote, “depend, on one hand, on a 
sufficient moral community between the contracting parties, 
and, on the other hand, on the condition of general political 
relations between them.” Reservations in the arbitration 
treaties had a valid purpose: “Experience has shown that 
agreements accompanied by maturely thoughtful reserva- 
tions are often those which are the most carefully observed.” 


He concluded: 


There is no doubt . . . that a part of the present disappointment 
with regard to international justice is due to the survival of a 
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state of mind which has exaggerated the possibilities of recourse 
to courts for the maintenance of peace.*! 


All history suggests that willingness to abide by law 
is the end product of a whole chain of social and political 
events, not the starting point. For nations consistently to 
act lawfully requires a generalized confidence—now lack- 
ing—that any losses they may suffer in one particular pro- 
ceeding will be balanced out in the long run, as in any going 
legal order, by advantages based on the overall protection 
and satisfactions a community would continuously furnish 
them. 

If this is so, there is little sense in trying to “force” 
nations to submit disputes of vital political interest to judi- 
cial settlement as a general rule. This is not to argue that 
states cannot sometimes be persuaded to submit certain 
issues to adjudication. This is sometimes brought about by 
exploiting their vulnerability to public opinion, their sense 
of guilt, or their desire to “‘see the machinery used more 
frequently,”” or more concretely, by invoking the existing 
network of legal obligations in the United Nations Charter 
and other treaties. Perhaps such a development is the only 
practicable path to a more lawful world. Certainly its lack 
of lofty motivation only mirrors the pessimism that colors 
any analysis of recent experience. 

Furthermore, if the limits of international law are not 
immutable, it does not necessarily follow that the axioms 
of politics are subject to drastic change. The experience 
of the past decades has shown that international problems 
of peaceful change more often than not involve factors no 
legal system could or should try to encompass. Even in 
domestic societies one does not legitimately expect muni- 
cipal law ever to embrace completely those great areas of 
national life in which interests representing the plural 
power centers in the nation argue it out according to labori- 
ously developed ground rules, generally without bloodshed, 
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and ultimately through the process of legislation. Law must 
not be expected to do internationally what law cannot do 
at home. 

Domestic society, in order to keep change within peace- 
ful bounds, requires the seamless web of mutual confidence 
and purposeful centralized strength without which no com- 
munity could long endure. In this setting, we have long 
since recognized the existence of an effective and, in this 
sense, constitutional relationship between law, politics, and 
community. The great hope for international society is that 
men will learn to apply with perception such a constitu- 
tional conception. But the sine qua non is some form of 
consensus that can legitimately be called community. For 
if a true community, however modest, rather than an ab- 
stract and purely postulated community, comes alive, the 
judicial process can concomitantly grow and bear fruit. 
Such community could emerge as a mutual interest in 
reducing the threat of a surprise attack, or it could appear 
as a function of evolution in the structure of the Communist 
world, or in other ways. 

Characteristically unwilling to wait for this necessarily 
slow development, we tend to become frantic, wishing away 
the obstacles, or conversely, betraying the disillusionment 
of the ex-Puritan who “has nothing left but a cynicism that 
clatters like invisible handcuffs tying his hands forever from 
any deep commitment or great purpose.”® 

While working to assist history in the creation of con- 
stitutionalism and community among the nations, we must 
be ever alert to the “backdoor” approaches to world law, 
and to their potential for growth and development. But 
nothing would be more fatal to the development of world 
community, or to the world law that will accompany its 
development, than to pretend that the process of politics 
has been, or can be, or even should be eliminated. For all 
our experience teaches us to assume that in that far-off world 
order under law, there will still be disputes that are pre- 
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dominantly legal and those that are political. It is only by 
accommodating itself to these verities of political life that 
law can be used to help make life work. The alternative is 
for the theorems of law and the facts of politics to remain 
locked in a meaningless and futile battle. In this battle, 
man is the loser. 
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